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HOW THE SELECTION PANEL APPROACHED ITS TASK 

2013-14
Introduction

The selection process is designed to be open, transparent and fair. This note is intended to provide applicants and others with a statement about how the Selection Panel ('the Panel') has gone about its task during the 2013-14 competition and supplements personal feedback provided to unsuccessful applicants for the award of Queen’s Counsel in this competition.  A report by the Panel on this competition is also available on this website (at www.qcappointments.org). 

General

In respect of all applications, the Panel initially considered the evidence available from the self-assessment and summary description of practice provided in the application form, and the assessments received. This evidence was considered against the agreed Competency Framework (which may be found on our website). In cases where the Panel judged that evidence of excellence across the competencies was sufficient to merit it, the applicant was invited for interview.

There was no fixed weighting accorded to evidence from the self-assessment and summary description of practice, assessments and interview.  The Panel considered all the evidence in the round, having regard to the nature of the applicant's practice.

No self-assessment, assessment or interview record from a previous competition was automatically carried forward to this competition. Where an assessor in this competition was an assessor in the previous one, he or she was approached anew. Only if the assessor then directed the Panel's attention to his or her previous assessment was that previous assessment taken into consideration. 

The Competencies

In looking at all the evidence to determine whether the standard of excellence was met, the Panel considered (amongst other things):

· Whether the picture that emerged from all the evidence was up to date and consistent. 
· Whether cases of substance, complexity, or particular difficulty or sensitivity were well demonstrated and how prevalent such cases were in the applicant’s practice.
The Panel considered as a whole each of the competencies set out in the competency framework. Many applicants had supportive evidence across the range of the competencies but were unable to demonstrate the strong and consistent evidence of excellence in all the competencies that was required for appointment.  

Competency A (Understanding and using the law)

The Panel has looked for demonstration of this competency at first instance and, where applicable, at appellate level, and having regard to the nature of the applicant's practice.  Comments from legal directories were not taken into account.

Competency B (Written and Oral advocacy)

In deciding their view of this competency, the Panel looked both at the written (B1) and oral (B2) aspects of advocacy at the level of the higher courts relating to developing or advancing a client's or employer's case to secure the best outcome in the dispute.  The result for B overall was not reached through aggregating or averaging the B1 and B2 scores, but reflected the Panel members' judgement in relation to the applicant's written and oral advocacy, taken together as demonstrated in his or her practice.

While there needed to be some evidence of excellence demonstrated in oral advocacy, whether in court, another tribunal, mediation, arbitration or negotiation, there was no specific requirement as to the amount of in-court or of written advocacy to be conducted so long as there was sufficient evidence for the Panel to reach a conclusion as to the extent to which an applicant demonstrated excellence. The Panel recognised that not all applicants had the opportunity to undertake significant oral advocacy in court. The Panel took into account the type of practice of the applicant in coming to its decision.    
Competency C (Working with others)

The Panel believes that this competency is addressed through all forms of contact with others, including professional and lay clients, the judge or arbitrator, opponents or other parties’ representatives and members of the applicant's own team, as well as other court users, staff in the court, chambers or firm, and the public more generally.  

Competency D (Diversity) 

The Panel considers all aspects of diversity and equality, not limited to characteristics protected in law such as gender, disability, or age, but other aspects, such as personal, educational or socio-economic background. 

The Lord Chancellor, the Lord Chief Justice and the leaders of the professions have all emphasised the benefits of diversity, and the importance of taking steps to remove any disadvantage in the legal profession, to ensure that all who come into contact with the legal system are treated fairly and to value difference. The Panel does not accept that an aspiring silk will not have encountered aspects of disadvantage to others or have had opportunities to develop and apply an understanding of diversity. This might be in relation to the cases that they deal with, or through their wider work in chambers or their firm, or otherwise in their professional life.  Excellence in Competency D involves not only evidence of awareness and understanding of diversity, including how possession of different characteristics can give rise to different life experiences and disadvantage, but also demonstrating a positive and proactive response to addressing diversity issues in order to promote fairness, confronting discrimination and learning from such experiences.

In the Panel's view, demonstrating this competency to a standard of excellence is potentially achievable by any applicant. The Panel has recognised, however, that in some cases it has been difficult for assessors to provide substantial evidence in assessments in relation to this competency, although evidence from the self-assessment can often be important.  Accordingly, where on the strength of the evidence in relation to the other competencies the applicant appeared to merit an interview, the Panel did not allow any lack of evidence in relation to diversity to prevent the applicant being invited to interview, but sought further evidence on this competency at the interview.     

Competency E (Integrity)
The highest standards of integrity are expected of all advocates. Whether or not seeking appointment as Queen’s Counsel, all advocates should meet these standards, and should expect to do so as a matter of course as part of their professional life. The standard of excellence may, therefore, be met by apparently routine examples. However, credible negative evidence could mean that the standard of excellence was not met.  

Assessments

Applicants were asked to name up to twenty-four assessors (twelve judges or arbitrators, six practitioners and six clients, professional clients or client proxies) from whom assessments could be sought, based on professional contact between the assessor and the applicant.  In accordance with the agreed Process assessments were sought from the named assessors, who were asked to comment on each of the competencies and to provide examples. The Process envisages a maximum of four judicial assessments, three practitioner assessments and two client assessments, a total of nine in all.  Where an assessor indicated promptly that he or she was unable to provide an assessment, the Secretariat sought an assessment from an alternative named assessor. In order to prevent any adverse conclusions being drawn, the Panel was not informed where an assessor who had been asked did not provide an assessment.
The Panel wished to obtain a range of assessments in relation to an applicant’s demonstration of the competencies which, taken together, gave a fair reflection of that applicant’s practice.  In general, the wider the range of assessors and cases named in an application, the better the evidence the Panel could collect. Similarly, in general, the greater an assessor’s exposure to an applicant in cases of substance, complexity, or particular difficulty or sensitivity, the better the evidence they could provide to the Panel. 

The Panel did not have regard to any evidence relating to or deriving from:

· appointment to a judicial post;

· experience gained when sitting judicially;

· the opinion about the applicant expressed in guides to the legal profession or other handbooks; or

Assessments from senior judges (i.e. High Court Judges or more senior) were particularly helpful, although not essential, as for some applicants the assessment of another judicial post holder, in front of whom the applicant had appeared regularly, may have been more useful. In respect of practitioner assessors, assessments from existing QCs and senior advocates were likely to be more helpful than those from less experienced advocates.  

The Panel decided how much weight to accord to any assessment and assessments overall.  Factors which affected how assessments were weighted included:

· Frequency and degree of professional experience of the applicant;

· How well placed the assessor was to comment on the applicant; 

· Expertise of an assessor in the relevant field of law, and the law of England and Wales, or other relevant jurisdiction;

· The number and range of assessors named by the applicant, and the range of cases to which they related.
· Whether the assessor was in, or had come from, the chambers or firm of the applicant;

· Whether a relationship, such as pupil master, pupil supervisor or training principal and pupil or trainee, had existed between the assessor and the applicant;
The Panel also took into account the consistency or disparities in the views of assessors in relation to any one case, or more widely, and the extent to which an assessor's views were corroborated or contradicted by evidence from elsewhere.    

The Panel's role pre-interview
The Panel looked for evidence as to the standard demonstrated in respect of each of the competencies.  Assessors were told that the Panel wanted to know what the applicant did, how well or how badly the applicant did it, what the circumstances were – especially if these presented a particular challenge for the applicant – and what the outcome was.  It was not sufficient simply to receive an un-evidenced endorsement from an assessor.  The Panel was looking for clear examples from which it could make its own assessment of an applicant’s demonstration of the competencies. The decision whether or not to invite each applicant to interview was made by the Panel as a whole after consideration at moderation.  
The interview

The purpose of the interview was to provide further evidence as to the competencies to add to, or help the Panel assess, the information already available from an applicant’s self-assessment, summary description of practice and assessments.  The interview was not determinative but one part of the evidence which was then considered as a whole by the full Panel before it reached its decision on recommendation. Poor showing at interview did not, of itself, mean that an otherwise strong candidate would not be recommended, but it did prompt the Panel to re-examine all the evidence. 

Panel decision-making

In order to be recommended for appointment, an applicant must have demonstrated strong and consistent evidence of excellence in each competency and across all the competencies.  The Panel as a whole reached conclusions on the available evidence, the degree to which excellence in each competency was demonstrated, and whether to recommend for appointment. To be successful, an applicant also needed some evidential support in relation to the competencies from each of the judicial, practitioner and client categories. The absence of negative evidence did not of itself mean that the applicant would be recommended for appointment.  Indeed, for many applicants there may have been little or no negative evidence or apparent shortcomings, but the positive evidence simply did not reach the exacting standard of excellence for appointment.  

The Panel did not rely on the view of any one assessor, however eminent, but considered the evidence in relation to the applicant’s practice in the round.  Thus, no single assessor could ensure that an applicant would be recommended, nor did any one assessor have a veto.  Negative evidence from an assessor could be outweighed by other evidence of excellence.  The Panel’s task was to weigh up and balance any divergence in the evidence. The conclusions reached by the Panel as a whole were reflected in personal feedback to unsuccessful applicants. 
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