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HOW THE SELECTION PANEL APPROACHES ITS TASK 

The selection process is designed to be open, transparent and fair.  Applicants have indicated that transparency could be enhanced by a fuller statement about how the Selection Panel goes about its task.  This note is intended to meet that need. It relates to the 2009 -10 competition and supplements personal feedback provided to unsuccessful applicants for the award of Queen’s Counsel in that competition.    

General

In respect of all applications received in this competition, the Selection Panel initially considered the evidence available from the self assessment and summary description of practice provided on the application form, and the assessments received. This evidence was considered against the agreed Competency Framework. Where the Panel judged that evidence of excellence across the competencies was sufficient to merit it, then the applicant was invited for interview.

There is no fixed weighting accorded to evidence from the self-assessment and summary description of practice, assessments and interview.  The Panel considers all the evidence in the round, having regard to the nature of the applicant's practice.

No self-assessment, assessment or interview record from a previous competition was automatically carried forward to this competition. Where a selected assessor in this competition was an assessor in the previous one, he or she was approached anew. Only if the assessor then invited the Panel's attention to his or her previous assessment was that previous assessment taken into consideration. It was clearly identified as an assessment from the previous competition. 

The Competencies

The award of Queen’s Counsel is made for excellence in advocacy in the higher courts. In looking at all the evidence on each of the competencies to determine whether this standard of excellence was met, the Panel considered (among other things):

· Whether the picture that emerged from all the evidence was up to date and consistent. 
· Whether cases of substance, complexity, or particular difficulty or sensitivity were well demonstrated and how prevalent such cases were in the applicant’s practice.
The Panel considered as a whole the competencies set out in the competency framework.  The examples provided in the competency framework were intended to assist applicants, assessors and others.  The demonstration of the competency was not limited to the examples quoted. 
Three competencies require further comment.
Competency B Oral and written advocacy 

In considering Competency B Oral and Written Advocacy the Panel looked both at the preparatory (B1) and the resolution (in court or otherwise) (B2) aspects of advocacy in deciding their view of the competency overall.  The result for B overall was not reached through aggregating or averaging the component B scores, but reflected the Panel members' judgement in relation to the applicant's written and oral advocacy, taken together as demonstrated in his or her practice.

Competency D Diversity 

The Panel considers all aspects of diversity and equality, not limited to the generally accepted categories such as gender, disability, or age, but other aspects, such as personal or educational background. 

The Lord Chancellor, the Lord Chief Justice and the leaders of the professions have all stressed the benefits of diversity, and the importance of taking steps to remove any disadvantage in the legal profession, and to ensure that all who come into contact with the legal system are treated fairly.   The Selection Panel does not accept that an aspiring Silk will not have encountered aspects of disadvantage to others in the cases that they deal with, or through their wider work in chambers or their firm, or otherwise in their professional life.   Excellence in Competency D not only involves evidence of awareness and understanding of diversity and how differences can give rise to disadvantage, but also involves demonstrating a positive and proactive response to addressing diversity issues in order to promote fairness, confronting discrimination and learning from such experiences. 

Competency E Integrity 
The highest standards of integrity are expected of all advocates. Whether or not seeking appointment as Queen’s Counsel, all advocates should meet these standards, and should expect to do so as a matter of course as part of their professional life.  The standard of excellence may therefore be met by apparently routine examples. However, credible negative evidence can mean that the standard of excellence is not met. 

Assessments

Applicants were asked to name up to twenty-four assessors (twelve judges or arbitrators, six practitioners and six clients, professional clients or client proxies) from whom assessments could be sought, based on professional contact between the assessor and the applicant.  Assessments were sought, in accordance with the agreed Process, from the named assessors, who were asked to comment on each of the competencies and to provide examples. The Process envisages a maximum of 4 judicial assessments, 3 practitioner assessments and 2 client assessments, a total of 9 in all.  Where an assessor indicated promptly that he or she was unable to provide an assessment the Secretariat sought an assessment from an alternative named assessor. The Panel agreed that no adverse inference should be drawn from the decision of any assessor not to provide an assessment.  

The Selection Panel wished to obtain a range of assessments in relation to an applicant’s demonstration of the competencies which, taken together, gave a fair reflection of that applicant’s practice.  In general, the wider the range of assessors and cases named in an application, the better the evidence the Selection Panel could collect. Similarly, in general, the greater an assessor’s exposure to an applicant in cases of substance, the better the evidence they can then provide to the Selection Panel. 

The Selection Panel did not generally have regard to any evidence relating to or deriving from: 

· Appointment to a judicial post;

· Experience gained when sitting judicially;

· The opinion about the applicant expressed in guides to the legal profession or other handbooks; or

· Activities on behalf of an applicant's professional body. 

The views of assessors from the judicial, practitioner and client categories are all equally valid, although, as set out below, they may be accorded different weight. Assessments from senior judges (i.e. High Court Judges or more senior) are particularly helpful, although not essential, as for some applicants the assessment of another judicial post holder, in front of whom the applicant has appeared regularly, may be more useful. In respect of practitioner assessors, assessments from existing Queen’s Counsel and senior advocates are likely to be more helpful than from less experienced advocates.  However, it is a matter of judgment for each applicant as to who is best placed to give evidence as to how they perform against the competencies.

The Panel decides how much weight to accord to any assessment. Factors which may affect that view include:

· Frequency and degree of the assessor's professional experience of the applicant;

· How well placed the assessor is to comment on the applicant;  

· How recently the assessor has seen the applicant 'in action';

· Whether the assessor has come from the chambers or firm of the applicant;

· Whether a relationship, such as pupil master, pupil supervisor or training principal and pupil or trainee, has existed  between the assessor and the applicant;
· Expertise of an assessor in the relevant field of law, and the law of England and Wales, or other relevant  jurisdiction; and 

· The range of assessors named by the applicant.

Furthermore, the Panel may have considered the list of assessors named by the applicant in the application form. For example, where only a few assessors were named by an applicant, the Panel considered with care the reasons given by the applicant for the lack of assessors and in certain cases this was raised with the applicant at interview. 

The Panel is unable to provide any information about assessments that were sought or received on any application.

The Selection Panel's role pre-interview

The Selection Panel looked for evidence as to the standard demonstrated in respect of each of the competencies.  Assessors were told that the Selection Panel wanted to know what the applicant did, how well or how badly the applicant did it, what the circumstances were – especially if these presented a particular challenge for the applicant – and what the outcome was.  It was not sufficient simply to receive an un-evidenced endorsement from an assessor.  The Panel was looking for clear examples from which it could make its own assessment of an applicant’s demonstration of the competencies. Only those, whom the Panel judged (from the evidence then available) to merit it, were asked for interview. 

The interview

The purpose of the interview was to provide further evidence as to any of the competencies and to add to, or to help the Panel assess, the information already available from an applicant’s own self assessment, summary description of practice and assessments received. The interview was not determinative; it was one part of the evidence which was then considered as a whole by the full Selection Panel before it reached its decisions on recommendation.  Poor showing at interview did not, of itself, mean that an otherwise strong candidate would not be recommended. 

Decision making

The Selection Panel has found that very many applicants are experienced, capable and competent advocates.  The Panel's task was to identify those who, on all the available evidence, met the exacting and high standard for the award of Queen’s Counsel. To be successful an applicant needs evidence of excellence in relation to the competencies from each of the judicial/practitioner/client categories. The absence of negative evidence does not itself mean that the applicant will be recommended for appointment.  Indeed, for many applicants there may be little or no negative evidence or apparent shortcomings, but the positive evidence simply does not reach the exacting standard of excellence for appointment.  

Furthermore, the Panel does not rely on the view of any one assessor, however eminent, but considers the evidence in relation to the applicant’s practice in the round.  Thus, no one assessor can ensure that an applicant succeeds, nor does any one assessor have a veto.  Negative evidence from an assessor may be outweighed by other evidence of excellence.  The Panel’s task is to weigh up and balance any divergence in the evidence. Further, in considering the evidence the Selection Panel will have regard to the nature of the applicant's practice.  A very narrow or specialised practice, or one which involves very little oral advocacy, is not a bar to appointment, provided that the competencies are demonstrated to the required standard.

Panel decisions

In order to be recommended for appointment, an applicant must have demonstrated strong, consistent evidence of excellence in each competency and across the range of competencies. Conclusions on the available evidence, the degree to which excellence in each competency was demonstrated, and decisions whether to recommend for appointment, were taken by the Panel as a whole.  Personal feedback to unsuccessful applicants also reflected the conclusions of the Selection Panel as a whole. 
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